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Detention Conditions 
 

Legal framework 
 
 
The general legal framework of fundamental rights granted to detainees in Belgium is the Law of 12 
January 2005 Concerning the Prison System and the Legal Position of the Detainees.  
 
Firstly, the law defines as the basic purpose of prison sentences, the compensation for the injustice caused 
to the victim, the rehabilitation of the convict and the individualised preparation of his reintegration into a 
free society. In order to facilitate the completion of these purposes, the law provides for the possibility for 
the convict to cooperate constructively in the formulation of a so-called individual detention plan. This 
plan can for instance provide for psychosocial counselling and/or medical or psychological assistance for 
the detainee.  
 
Secondly, the law sums up the essential rights of detainees in Belgian prisons. These basic rights include 
the right to sufficient food; the detainees’ right to wear their own clothing and shoes; to take care of their 
appearance and physical hygiene in a sufficient manner; to purchase on their own costs a number of 
consumption goods out of a selected offer; to communicate with the outside world through letters, phone 
calls and other means of telecommunication; to receive visitors; to contact their lawyers; to contact the 
media; to conduct their religious beliefs in a free manner, individually and in communion with others; to 
enjoy leisure, physical exercise and sports; to participate in labour available in the prison; to access health 
care on equal standards with that in the free society; to receive visits by a physician of their choice; and 
the right to legal assistance.  
 
Thirdly, the law regulates the possibility for detainees to defend themselves in front of an independent 
court in matters relating to their return into society. Through the establishment of these so-called 
sentence-executing courts, the legislator has finally granted detainees full judicial protection, also after 
they have been sentenced to imprisonment. Prior to the legal reform, it was the minister of justice, a 
member of the executive branch, who was responsible in all matters relating to the execution of a 
convict’s prison sentence.  
 
Finally, the 2005 law stipulates that the use of direct force on detainees is only allowed when reasonable 
and proportionate to the objective for which it is intended. Moreover, force can in principle only be used 
following a threat of the use of force. All use of force should be reported in a specific registry in order to 
make a posterior evaluation possible. 
 
However, a general comment made by human rights NGOs is that the 2005 Law, although in force since 
three and a half years, remains for the most part dead letter.1  
 
 

Statistical data on detention in Belgium 
 

In March 2007, the total prison population in Belgium amounted to 10,008 detainees, in a system that 
provided 8,559 available places.2 This represents an overpopulation of nearly 1,500 detainees. Of those 

                                                      
1  La Section Belge de l’Observatoire International des Prisons, “Communiqué de Presse 22 Avril 2008”, 
www.oipbelgique.be/biblio/presse/communique%20de%20presse%2022.4.2008.doc (accessed 19 January 2009). 
2 Ligue des Droits de l’Homme, “Il faut sauver la prison musée de Tongres”,  
http://www.liguedh.be/web/Press_Commuique_Complet.asp?id=204 (accessed 19 January 2009). 



10,008 detainees, 4,438 people were being held in pre-trial detention.3 This represents 44.3% of the total 
prison population.4 The average time spent in pre-trial detention was 90 days.5 Furthermore, in 2007 
nearly half the prison inmates in Belgium were foreign nationals, who also accounted for approximately 
half of those in pre-trial detention.6  
 
In 2008, Belgian prisons were confronted with increasing problems of overpopulation. In February 2008, 
9,871 detainees were being held in Belgian prisons, while there was only room for 8,488 detainees in the 
entire system.7 This represents an overcrowding by nearly 1,400 detainees. There were considerable 
shortages in all major prisons, for instance in Antwerp (610 detainees for a capacity of 365) and Vorst 
(606 detainees for a capacity of 405).8 Problems did not subside later-on in 2008. On the contrary, the 
prison population continued to rise throughout the year and amounted to 10,208 detainees by December 
2008, representing an overpopulation of 1,700 detainees.9  
 

 
Reports of International Organisations 

 
In 2007, Belgium was criticised by the European Committee for the Prevention of Torture for the 
substandard conditions in its detention facilities on four separate occasions.10 The Belgian detention 
system continued to face several difficulties, such as an aged infrastructure, overpopulation and a lack of 
personnel and resources.11 The overpopulation in Belgian prisons was mainly caused by the abundant use 
of preliminary detention of suspects awaiting trial, who made up more than 40% of all detainees. 
Overcrowding led to additional problems in prisons, such as increased insecurity and food shortage, since 
all resources of Belgian prisons are calculated on the basis of their theoretical capacity and not of the 
amount of detainees that are actually being held in the facilities.12 The resulting understaffing and lack of 
resources regularly led to social unrest within prisons, manifesting itself both in the form of strikes by 
prison wardens as well as occasional protests by detainees.13 In November 2007 for instance, some 60 
detainees refused to re-enter their prison blocks after their daily walk, demanding better food, longer 
phone calls and more walking and leisure options.14   
 
In 2008, the Belgian prison system was criticised by three major international human rights instruments: 
the Committee against Torture (CAT), the Committee on the Elimination of Racial Discrimination 
(CERD) and the Council of Europe Commissioner for Human Rights, Mr. Thomas Hammarberg. 
 

                                                      
3 International Centre for Prison Studies, “World Pre-trial / Remand Imprisonment List 2007”,  
http://www.kcl.ac.uk/depsta/law/research/icps/downloads/WPTRIL.pdf (accessed 19 January 2009). 
4 Ibid. 
5 US State Department, “Country Reports on Human Rights Practices - 2007. Belgium”, p. 3,  
http://www.state.gov/g/drl/rls/hrrpt/2007/100550.htm (accessed 19 January 2009). 
6 Ibid., p. 1.    
7 De Standaard, “1.449 gedetineerden te veel in gevangenis”, 28 February 2008.  
8 De Standaard, “Cipiers protesteren tegen overvolle gevangenissen”, 22 February 2008. 
9 De Standaard, “Vakbonden vragen structurele oplossingen voor gevangenis”, 4 December 2008. 
10  See the website of the European Committee for the Prevention of Torture and Inhuman or Degrading Treatment 
or Punishment (CPT)  
11 Netwerk Samenleving en Detentie, “Wie we zijn en wat we willen”, October 2006, p. 3, at  
 http://www.mensenrechten.be/pdf/Netwerk_Sam&Det_visie.pdf (accessed 23 October 2007). 
12 Ligue des Droits de l’Homme, “Les prisons sur l’autel du populisme”, Communiqué de presse, 30 October 2007, 
as found at http://www.liguedh.be/web/Press_Commuique.asp (accessed 2 December 2007).  
13 Ibid; Amnesty International, “Country Report Belgium”, at http://www.amnesty.org/en/region/europe-and-central-
asia/western-europe/belgium (accessed 19 December 2007). 
14 De Morgen, “Opstand in gevangenis in Dendermonde voorbij”, 25 November 2007. 



In its report of November 2008, the Committee against Torture starts out by welcoming both the 
adoption of the Law of 12 January 2005 Concerning the Prison System and the Legal Position of the 
Detainees as well as the introduction by law of minimum standards for detention in police facilities and 
the obligation to keep a chronological register of each case of deprivation of freedom.15 However, in the 
remainder of its report, CAT criticises several aspects of the Belgian prison system. Firstly, the 
Committee expresses its concerns over the fact that in Belgium minors can still be tried as adults.16 
Secondly, the Committee expresses its continued concern over the problems of overpopulation in the 
Belgian prison system as well as conditions within the system, including the lack of internal inspections, 
the dilapidated state of the buildings and the deplorable hygienic conditions.17 Thirdly, the Committee 
welcomes the adoption by Law of 12 January 2005 of a legal framework that allows the detention of 
prisoners under an exceptional regime (e.g. solitary confinement) only if certain exceptional conditions 
are met, following a separate procedure and for a limited duration.18 However, the Committee remains 
concerned about the fact that an appeal procedure against decisions to put a detainee under an exceptional 
regime is not yet in place, while continued allegations indicate that the procedure is not respected 
(detainees are being questioned without lawyers and/or interpreters and are not consulted about the 
opportunity of the measures).19 Finally, the Committee is also concerned about the fact that, although it is 
now required by law to keep a record on each case of deprivation of freedom, records kept do not offer 
any information about the physical state (particularly marks of injuries) of the arrested person.20 In the 
same vein, the Committee expresses concern about a proposal of law, according to which juridical 
assistance will only be granted to detainees following a delay of eight hours after their arrest.21 Both 
issues are particularly problematic in light of the fact that the first hours of detention are the ones during 
which risks of intimidation and ill-treatment are the highest.22  
 
From its part, the Committee on the Elimination of Racial Discrimination is concerned about the fact 
that studies indicate that foreigners in the Belgian penal system receive more severe sentences than 
people of Belgian origin.23 
 
In December 2008, Mr. Thomas Hammarberg, Council of Europe Commissioner for Human Rights, 
visited Belgium. While his report on the country visit has not yet been released,24 it has already become 
clear that the conditions in Belgian detention facilities will feature prominently in the report. Mr. 
Hammarberg has already publicly denounced conditions in Belgian prisons as unacceptable, stating that 
“Belgium is definitely not among the top students in Europe. [...] [t]he overpopulation and outdated 
conditions in several prisons are unacceptable”.25  
 
 

 
                                                      
15 Committee against Torture, “Examen des rapports présentés par les États parties en application de l’article 19 de 
la Convention. Observations finales du Comité contre la Torture. Belgique”, para. 4-5, 21 November 2008, 
CAT/C/BEL/CO/2.  
16 Ibid., para. 17.  
17 Ibid., para. 18. 
18 Ibid., para. 19. 
19 Ibid. 
20 Ibid., para. 20. 
21 Ibid., para. 21. 
22 Ibid. 
23 Committee on the Elimination of Racial Discrimination, “Consideration of reports submitted by States parties 
under article 9 of the Convention. Concluding observations of the Committee on the Elimination of Racial 
Discrimination. Belgium.”, para. 14, 11 April 2008, CERD/C/BEL/CO/15. 
24 The report is expected to be released in Spring 2009.  
25 De Standaard, ““Toestand in de Belgische gevangenissen onaanvaardbaar””, 19 December 2008. 



Issues 
 

Detention of minors 
 
During the federal government talks following the June 2007 elections, the political parties proposed 
changes to the youth protection system that would lead to a much tougher stance on underage criminals. 
The changes would lead to the creation of two federal youth prisons. Youth judges could sentence 
underage criminals aged 14 and over to detention in these prisons up until they reach the age of 23. 
Moreover, should the proposed changes be put into law, youngsters aged 16 and over would 
automatically be referred to the regular criminal courts if they commit certain grave crimes, while the 
current system demands a decision taken by a youth judge in each individual case before such referral can 
take place.26  
 
The changes in the youth criminal justice system proposed by the political parties participating in the 
government talks do not seem to find a basis in society. A survey conducted by the High Council of 
Justice indicates that, out of 3,200 respondents, only 18% supported the creation of actual youth prisons, 
while 80% were of the opinion that minors who commit a crime should be placed in an institution in 
which consultation, assistance and education are central objectives.27  
 
The proposed changes have moreover been widely criticised, both by actors dealing with youth crime 
issues and by human rights NGOs. The union of Dutch-speaking youth magistrates opposes the creation 
of youth prisons, despite the fact that the lack of available space in youth institutions leads to the 
immediate release of minors who have committed a crime. The union sees other priorities, primarily 
pointing towards the non-existence of institutions in Belgium in which heavily addicted or mentally 
disturbed minors who have committed a crime would receive proper assistance.28  
 
Human rights NGOs have criticised the proposals because the automatic referral to regular criminal courts 
of minors who commit certain grave crimes, would lead to a de facto lowering of the age of criminal 
responsibility to 16 for certain crimes. In transforming these proposals into law, Belgium would violate 
international human rights standards, such as the International Convention on the Rights of the Child, 
which requires states not to judge minors who commit crimes in the same manner as they do adults.29  
 
By the end of 2008, no proposal of law to drastically reform the system of youth trials had been initiated 
in the Belgian Parliament and the government was re-evaluating its stance on the matter. However, as will 
be discussed below, the Belgian government has in the meantime gone ahead with its intention to create 
additional detention places for minor delinquents.  
 
In March 2008, the Constitutional Court of Belgium annulled some articles of the Law of 15 May 2006 
concerning youth protection30: art. 37 bis, §1 and art. 45 quater, §1 related to the settlement procedure 
applicable to minors suspected of having committed an act described as a crime under Belgian law.31 
Under the current procedure the minor is required to admit the facts beforehand, as a precondition for 

                                                      
26 De Standaard, “Vanaf veertien achter tralies”, 17 October 2007. 
27 Ibid. 
28 Ibid. 
29 Ligue des Droits de l’Homme, “Les prisons sur l’autel du populisme”, Communiqué de presse, 30 October 2007, 
as found at http://www.liguedh.be/web/Press_Commuique.asp (accessed 2 December 2007).  
30 Wet van 15 mei 2006 tot wijziging van de wet van 8 april 1965 betreffende de jeugdbescherming, het Wetboek 
van strafvordering, het Strafwetboek, het Burgerlijk Wetboek, de nieuwe gemeentewet en de wet van 24 april 2003 
tot hervorming van de adoptie, Belgisch Staatsblad 2 June 2006. 
31 Constitutional Court, Judgment nr. 50/2008 of 13 March 2008, paras. B.15.13 - B.15.18. 



settlement to be reached. This is particularly problematic in light of the fact that the same judge who 
presides the case of the minor also presides over the settlement procedure. In case the settlement fails, the 
minor will thus have already confessed to the facts in front of the judge who will then decide on the 
merits of his/her case. Consequently, the Constitutional Court considered that this violates the minor’s 
right to defense and more specifically the presumption of his/her innocence and his/her right to remain 
silent.  
 
In June 2008, the Belgian government decided to reopen the prison of Tongeren in order to detain 35 
minor delinquents there.32 The prison had been closed in 2005 due to chronic overpopulation and severely 
outdated facilities, making the 19th century building unfit for further use as a detention centre in modern 
times.33 The building was reformed into a museum - the only one of its kind in Belgium - where visitors 
could experience what it is like to spend time in prison. In this respect, the museum was also used as an 
educational tool - and successful deterrent - for delinquent minors who could witness what it would really 
be like to be detained.34 However, the museum will now be closed and the building will again be used as a 
detention facility, this time for minors. Experts have already rightly pointed out that it does not make 
sense to use a prison that was once closed because of its poor conditions to hold minor delinquents, 
especially not when it means closing a museum that is part of a system of prevention and guidance for 
minors.35   
 
 
Overpopulation and conditions in prisons 
 
As indicated above, the Belgian prison system faced serious problems of overpopulation throughout 2008, 
with a maximum shortage of 1,700 places for approximately 10,200 inmates. This represents an 
overpopulation of 16.6%.  
 
This problem had a number of concrete negative consequences on the detention conditions.  Inmates were 
for instance forced to sleep on the floor, or cells foreseen for two were shared by four detainees.36 There 
was a constant lack of privacy, a continuous shortage of food, and serious problems in meeting medical, 
psychological and psychiatric needs of inmates.37The overpopulation had important side effects as well. 
For instance, throughout 2008 a large proportion - up to 30% - of all visitors was denied access to the 
prisons because of the limited capacity of their meeting rooms.38  
 
The vast majority of Belgian prisons are also seriously outdated and require urgent renovation. For 
instance in the prison of Vorst/Forest, a prison designed for pre-trial detention purposes, conditions are 
deplorable: basic sanitation is not available in each cell, prison doors are still made of wood, the 
communication system is not functioning, etc.39 Even in the renovated wing, where metal doors and basic 
sanitation have been introduced, conditions are far from perfect. Fungi are growing on the walls in the 
shower department and the cells below are not available for use, because water from the showers is 
seeping in through the ceiling. 
                                                      
32 De Standaard, ““Zorg dat je hier buiten blijft””, 26 June 2008. 
33 Ibid. 
34 Ibid.; Ligue des Droits de l’Homme, “Il faut sauver la prison musée de Tongres”, 24 June 2008,  
http://www.liguedh.be/web/Press_Commuique_Complet.asp?id=204 (accessed 19 January 2009). 
35 De Standaard, ““Zorg dat je hier buiten blijft””, 26 June 2008. 
36 Ligue des Droits de l’Homme, “Prisons belges: l’été sera - encore - chaud”, 14 May 2008,  
http://www.liguedh.be/web/Press_Commuique_Complet.asp?id=197 (accessed 19 January 2009). 
37 RTBF, “Prisons belges: pas d’amélioration pour l’OIP”, 8 October 2008, 
 www.rtbf.be/info/info/sport/societe/divers/prisons-belges-pas-damelioration-pour-loip (accessed 19 January 2009). 
38 De Standaard, “Gevangenissen moeten bezoekers weigeren”, 7 June 2008. 
39 De Standaard, ““Is dit nu de gerenoveerde vleugel?””, 19 April 2008. 



 
As a result of continuous overpopulation and poor detention conditions, wardens organised strikes in 
nearly every Belgian prison: Mons, Saint-Gilles, Ieper, Antwerp, Dendermonde, Leuven and Vorst. They 
lasted from a few days to up to one week and were generally resolved by a promise from the management 
that only a certain level of overpopulation would be allowed. The main reason behind the strikes was that 
they no longer felt capable of handling the overpopulated prisons. For instance, in the prison of Antwerp 
which had a capacity of 400 detainees but was holding 700, there were increased tensions between 
inmates and physical violence against wardens.40 The strike came to an end when management promised 
to limit the number of inmates to 570, which still represents an overpopulation by nearly 50%.41  
 
The Ligue des Droits de l’Homme and the Belgian section of the Observatoire International des Prisons 
(OIP) have warned that these strikes by prison wardens - although legitimate – have perverse effects on 
the inmates’ conditions.42 For instance, walks for prisoners are reduced and transfers to courts are 
paralyzed. The latter negatively impacts on inmates’ right to access to justice,43 especially on people held 
under pre-trial detention since their deprivation of freedom is unduly prolonged, although they are 
presumed to be innocent.44 Consequently, the OIP has called for the introduction by law of a required 
minimal service in case of a strike by prison wardens so that the detention conditions are not severely 
aggravated.45 
 
Although the Belgian Minister of Justice has introduced a Masterplan 2008-2012 for the improvement of 
the Belgian prison system, 46 the Belgian section of the Observatoire International des Prisons regrets the 
fact that the proposed Masterplan is primarily focused on the creation of additional places in the existing 
system and the building of new prisons to increase the capacity of the system.47 At the same time, 
essential improvements such as the inclusion of a toilet in each cell, the eradication of rats and other 
vermin in the prisons and the necessary renovation of all Belgian prisons, are not foreseen in the plan.48 
This is contrary to several criminological studies and the opinion of the Council of Ministers of the 
Council of Europe, which have clearly established that the extension of the capacity of the prison system 
(i.e. the creation of additional places) should be an exceptional measure, because it does not offer a 
sustainable solution to the problem of overpopulation.49  
 
Execution of sentences 
 
As a result of the overpopulation in prisons, the sentence execution system has also faced its problems 
throughout 2008. In early 2008 it became clear that - for reasons of overpopulation in prisons - an 
instruction note had been sent by the Ministry of Justice to the prison directors, ordering the granting of 
‘sentence interruption’ to people who have been convicted to sentences of up to three years 

                                                      
40 De Standaard, ““Dagelijkse gevechtspartijen zijn er ons te veel aan””, 6 June 2008; De Standaard, “Cipiers 
staken verder”, 10 June 2008. 
41 De Standaard, “Cipiers dwingen testperiode af”, 11 June 2008. 
42 Ligue des Droits de l’Homme, “Prisons belges: l’été sera - encore - chaud”, 14 May 2008,  
http://www.liguedh.be/web/Press_Commuique_Complet.asp?id=197 (accessed 19 January 2009). 
43 Ibid. 
44 Ibid. 
45 RTBF, “Prisons belges: pas d’amélioration pour l’OIP”, 8 October 2008,  
www.rtbf.be/info/info/sport/societe/divers/prisons-belges-pas-damelioration-pour-loip (accessed 19 January 2009).   
46 For the full text of the Masterplan (in Dutch), see: http://www.cdenv.be/actua/persberichten/masterplan-2008-
2012-voor-een-gevangenisinfrastructuur-humane-omstandigheden (accessed 29 January 2009)).  
47 La Section Belge de l’Observatoire International des Prisons, “Communiqué de Presse 22 Avril 2008”, 
www.oipbelgique.be/biblio/presse/communique%20de%20presse%2022.4.2008.doc (accessed 19 January 2009). 
48 Ibid. 
49 Ibid. 



imprisonment.50 By December 2008, 1,550 convicted criminals were benefiting from ‘sentence 
interruption’.51 They were not sent to prison, but would instead receive an ankle bracelet and serve their 
sentence at home, under house arrest. However, due to a lack of qualified personnel to monitor the system 
of house arrest, waiting lists to receive a bracelet amount to an average of three to four months and can 
rise up to nine months.52 In the meantime, the convicted criminals in question are completely free and not 
subjected to any type of monitoring.53  
 
The current system has already been criticised for its perverse effects. Judges are already inclined to 
convict serious criminals (for instance in the case of home jacking) to sentences higher than three years 
imprisonment in order to be sure that the criminal will be sent to prison.54 Experts have rightly pointed out 
that, not only is this an unfair behaviour, it will also lead to a vicious circle in which higher sentences lead 
to a higher number of inmates at any given time, which leads to a further increasing overpopulation, 
which leads to a renewed need for alternatives.55 
 
 
 

Human Rights Without Frontiers recommends that 
 
Belgium 
 
General 
 
implement fully, and a as a matter of urgency, the Law of 12 January 2005 Concerning the Prison System 
and the Legal Position of the Detainees; 
 
develop a strategy to ensure that all persons irrespective of race, colour, descent or national or ethnic 
origin are treated equally in the penal system; 
 
include in the register kept of each case of deprivation of liberty a description of the physical state 
(including marks of injuries) of the person before and after his/her detention, in order to prevent possible 
ill-treatment;  
 
Minors 
 
put in place a system of juvenile justice conform to international human rights law, and specifically 
the Convention on the Rights of the Child. This entails not only a reconsideration of the proposed 
changes to the youth protection system which would imply a de facto lowering of the age of criminal 
responsibility to the age of 16, but also a strong consideration to amend existing laws in the sense 
that no underage person can be tried in the same manner as an adult; 
 

                                                      
50 De Standaard, “Tot drie jaar cel niet uitgevoerd”, 25 April 2008. 
51 De Standaard, “Elektronisch toezicht ontspoort”, 1 December 2008. This figure represents an increase of more 
than 50% over the 995 convicted awaiting an ankle bracelet in April 2008. 
52 Ibid; De Standaard, “Tot drie jaar cel niet uitgevoerd”, 25 April 2008. 
53 Ibid. 
54 De Standaard, “Elektronisch toezicht ontspoort”, 1 December 2008. 
55 Ibid. 



adhere to the judgment of the Constitutional Court regarding the settlement procedure for minors 
suspected of having committed acts described as a crime under Belgian law. This entails an abolishment 
of the requirement for the minor to admit to the facts as a precondition under the settlement procedure; 
 
reconsider the closing of the Tongeren prison museum and its reform into a detention facility for minor 
delinquents. When it comes to treatment of minor delinquents, the focus should be put on prevention, 
counselling and guidance, instead of on repression; 
 
Prison conditions 
 
improve conditions in Belgian prisons. In this respect, the planned decommissioning of several severely 
outdated prisons and their replacement by modern facilities, is to be welcomed; 
 
provide food, hygienic products and other essential goods in prisons, based on the actual number of 
detainees present and not on the theoretical maximum capacity of the prison. This in order to prevent a 
chronic shortage of basic goods in a context of continuous overpopulation; 
 
provide an effective right to appeal to detainees against decisions concerning their detention under 
exceptional circumstances, in order to prevent abuse of the measure; 
 
introduce a system of minimal service provision in case of a strike by prison wardens, in order to ensure 
that such legitimate strikes do not adversely affect the conditions for detainees and their access to justice; 
 
Overpopulation 
 
find sustainable solutions to the problem of overpopulation in the Belgian prison system, keeping in mind 
the established criticism that the mere construction of new prisons and the provision of additional places 
cannot offer a long-term solution; 
 
Sentence execution 
 
retract the instruction note ordering ‘sentence interruption’ for all criminals convicted to a sentence of up 
to three years, in order to put a halt to the order’s perverse effects of higher sentences;  
 
improve the system of sentence execution through house arrest, with the use of electronic ankle bracelets. 
While the system offers a more humane and more effective alternative to imprisonment, it needs to be 
improved in the sense that long waiting periods to receive the bracelet are detrimental to the security of 
both the general public and the convict in question. 
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